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Pl ai nti ff- Appel | ant, FI LED
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Scott K. Fisher,

Cornelia G dark

Def endant - Respondent . derk of Supreme Court

APPEAL from a judgnent of the Circuit Court for Jackson

County, John A. Danon, Judge. Reversed and cause renanded.

M1 ANN WALSH BRADLEY, J. This case is before us on
certification from the court of appeals. It presents the
question of whether the respondent, Scott Fisher, can be
prosecuted for carrying a conceal ed weapon in light of the right
to keep and bear arns under Article |, Section 25 of the
W sconsin Constitution. Fisher was a tavern owner in Black
River Falls who kept a loaded gun in the center console of his

vehi cl e. At the time of his arrest, approximately 4:00 in the
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afternoon, he was on his way to MDonald's and was running
personal errands.

12 Fi sher noved to dism ss the crimnal conplaint against
him asserting that he kept the gun for security purposes
because he routinely transported |arge anounts of cash generated
by his business. The circuit court granted Fisher's notion and
entered a judgnent dismssing the conplaint. The State
appeal ed.

13 The State and Fisher dispute whether the conceal ed
carry statute, Ws. Stat. § 941.23 (2003-04),! is constitutiona

as applied to himunder this court's decisions in State v. Cole,

2003 W 112, 264 Ws. 2d 520, 665 N W2d 328, and State v.
Handan, 2003 W 113, 264 Ws. 2d 433, 665 N W2d 785. Because
we conclude that under those cases Article |, Section 25 does
not bar Fisher's prosecution, we reverse the circuit court's
j udgnment and remand for further proceedings.
I

14 I n or der to det erm ne whet her 8 941. 23 S
unconstitutional as applied to Fisher, we nust interpret and
apply both the state constitution and statutory provisions.
These are questions of law subject to independent appellate

revi ew. Handan, 264 Ws. 2d 433, 119; see also Cole, 264

Ws. 2d 520, f10.

L' Al references to the Wsconsin Statutes are to the 2003-
04 version unl ess otherw se indicat ed.
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15 In addressing the 1issue before us, we begin by

summarizing this court's decisions in Cole and Handan,

interpreting Article I, Section 25 in the face of constitutiona

chal l enges to § 941.23. W then turn to examne severa

pertinent principles established by those cases, using them to
guide our analysis of the «circunstances presented here

Utimtely, we conclude that 8§ 941.23 is constitutional as
applied to Fisher because his interest in exercising his right
to keep and bear arns for purposes of security by carrying a
conceal ed weapon in his vehicle does not substantially outweigh
the state's interest in enforcing § 941.23.

A
16 Article I, Section 25 of the Wsconsin Constitution
was adopted in Novenber 1998. It reads as foll ows:

The people have the right to keep and bear arns
for security, defense, hunting, recreation or any
ot her | awful purpose.

Section 941.23, the statute prohibiting the carrying of a
conceal ed weapon, predates the adoption of the anmendnent. It

provi des:

Any person except a peace officer who goes arned
with a conceal ed and dangerous weapon is guilty of a
Cl ass A m sdeneanor .

17 Three years ago, in Cole and Handan, this court had
its first opportunity to address the <constitutionality of
§ 941.23 in light of Article I, Section 25. In Cole, a case

involving a concealed weapon carried in a vehicle, the court
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upheld the statute against both a facial and an as-applied
constitutional challenge. In Handan, a <case involving a
conceal ed weapon carried inside a small famly-run store, the
court determned that the statute was unconstitutional as
appl i ed.

18 We summarize each of these cases below. It is not our
purpose to re-tread all of the constitutional ground that Cole
and Handan cover ed. However, a sonmewhat detailed review of the
cases is necessary to put Fisher's as-applied challenge in its
proper context.

19 In Cole, the court recognized that the right to keep
and bear arnms is not absolute. Cole, 264 Ws. 2d 520, 924. In
addition, it determned that the test for the constitutionality
of a regulation of that right depends on whether the regulation
is a reasonable exercise of the state's inherent police power.
Id., 91122-23, 26-27. This reasonabl eness test, the court
expl ained, focuses on a balancing of the interests at stake:
the authority of the state to enact legislation for the health
safety, and welfare of the public as inplenented in § 941.23
against the right to keep and bear arnms under Article |, Section
25. 1d., 9127-28.

710 The court concluded in Cole that the statute is "a
reasonable regulation on the tine, place, and manner in which
the right to bear arns may be exercised." 1d., 9128. It said
that the statute "does not wunreasonably infringe wupon a
citizen's ability to exercise the right." Id. | ndeed, the
court noted, of all laws that regulate the tinme, place, or

4
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manner in which the right to keep and bear arnms nay be

exercised, "[t]he CCWstatute [8 941.23] in particular serves an

i nportant public safety purpose.” Id., 943. Utimately, the
court held that § 941.23 was constitutional on its face. 1d.,
144.

11 The defendant in Cole also raised an as-applied

challenge to § 941.23. 1d., 145. Although the court concluded
that he had waived such a challenge, it nonetheless addressed
his argunent that the statute was unconstitutional as applied to
his circunstances. 1d., 1145-409.

112 In Cole, the defendant was a passenger in a notor
vehicle stopped by police. Id., 93. The police found sone
marijuana in Cole's left breast pocket, a |oaded .380 caliber
pistol in the glove conpartnent, and a |oaded .45 caliber
sem automatic pistol beneath the driver's seat. |1d. Cole told
police that he carried the .380 in the glove conpartnent for
pr ot ection. ld. He was charged with a violation of § 941.23
but clained that he was carryi ng weapons because he had been the
victim of a brutal beating when he was younger and did not fee
safe in the neighborhood. Id., 991-4, 48. He did not assert
that he had the weapons in response to any "specific or inm nent
threat." [d. In rejecting his argunent, the court reasoned as

foll ows:

W do not dispute the legitimacy of Cole's reason for
carrying the weapon. However interesting the debate
about the right to self-defense by possession of a
weapon in a vehicle may be, such concerns are not
inplicated by the facts of this case. In State .
Nollie, 2002 W 4, 249 Ws. 2d 538, 638 N.W2d 280, a

5
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case arising after the passage of the right to bear
arnms anmendnent, this court confirnmed that a person may
cl ai m sel f-defense when charged under the CCW statute.
Id., 1118-19, 24, 26. However, in that case, we found
that the wunsubstantiated threat of four young nen
near by, being loud and profane in a "high crinme" area,
was not "inmmnent and specific enough" for the
def endant to invoke self-defense. 1d., 1123-25.

Cole, 264 Ws. 2d 520, 948.

13 The court explained that "[t]he sanme problem [as in
Nollie] arises in [Cole' s] <case" because he presented no
evidence of any threat at or near the tine he was arrested. |d.
It determned that "[w] hatever the outer reaches of application
of the CCW statute mght be in light of the new constitutional
anendnent, [Cole's] fact scenario does not fall within them"™
1d., 149.

14 In rejecting Cole's as-applied challenge, the court
unequi vocally held that "[t]he right to bear arnms is clearly not
rendered illusory by prohibiting an individual from keeping a
| oaded weapon hidden either in the glove conpartnent or under
the front seat in a vehicle." |1d. The court noted the danger
of accidents involved in the transport of |oaded weapons and
noted that those dangers support restrictions on such weapons.
Id.

15 On the sane day the court decided Cole, it also

deci ded Handan. In Handan, the court held that the conceal ed

carry statute could not be constitutionally applied to the owner
of a famly-run grocery store who kept a |oaded gun under the
counter near the store cash register. Handan, 264 Ws. 2d 433,

171, 6-7, 81-82. The defendant in Hanmdan had been in the
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process of putting the gun in storage for the night when police
officers entered the store and eventually discovered that he had
the gun in his trouser pocket. 1d., 171-3. Li ke the defendant
in Cole, he was charged with carrying a conceal ed weapon under
§ 941.23. 1d., 4.

16 The grocery store in Handan was |ocated in a high-
crime nei ghborhood in M| waukee. 1d., 197-8. There had been at
| east three hom cides, 24 robberies, and 28 aggravated batteries
reported that year in the small census tract that included the
store. Id., ¢98. In addition, violent crimnal episodes had
occurred both inside and imediately outside the store. Id.
During the six years leading up to Handan's offense, his store
was the target of four arnmed robberies, three of which were
successful, and two fatal shootings. Id., 9111, 8. On one
occasion, an arned assailant held a gun to Handan's head and
pulled the trigger, but the weapon m sfired and Handan survived.
Id., 98. On anot her occasi on, Handan had engaged in a struggle
with an arnmed assailant who was attenpting to rob the store and,

in the course of this attack, shot and killed the robber in

sel f - def ense. Id.  After Handan's prosecution, incidents of
violent crime, including shootings that resulted in bullets
striking the store, continued in and around the store. |d.

117 The court in Handan, like the court in Cole,

recogni zed that "the right to bear arns for |awful purposes is

not an absolute."” Id., T40. "Article |, Section 25 does not

establish an unfettered right to bear arns.” ld., 1T41.

Li kew se, the court recognized in Handan, as it had in Cole,

7
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that "Wsconsin's prohibition of +the carrying of concealed
weapons is, as a general matter, a reasonable exercise of police
power." Id., 53.

118 Further following the lead of Cole, the court in
Handan applied a rule of reasonableness. 1d., 744. |In order to
effectuate the rule, it set forth the followng framework for
def endants who chall enge on constitutional grounds a prosecution
for carrying a conceal ed weapon. Id., 186. Defendants have the
burden of proof. They are required to secure affirmative
answers to two questions before they can raise a constitutiona

def ense:

First, wunder the circunstances, did the defendant's

interest in concealing the weapon to facilitate
exercise of his or her right to keep and bear arns
substantially outweigh the State's i nt er est in

enforcing the conceal ed weapons statute? The State
generally has a significant interest in prohibiting
the carrying of conceal ed weapons. Thus, to satisfy
this elenent, the defendant nust have been exercising
the right to keep and bear arnms under circunstances in
which the need to do so was substantial. Second, did
the defendant conceal his or her weapon because
conceal nent was the only reasonable neans under the
circunstances to exercise his or her right to bear
arns? Put differently, did the defendant lack a
reasonable alternative to conceal nent, under the
ci rcunstances, to exercise his or her constitutional
right to bear arns?

1d.?

21f a defendant secures affirmative answers to these two
questions, a third question remains: whether the State can show
at trial that the defendant had an unlawful purpose at the tine
he or she carried the conceal ed weapon. State v. Handan, 2003
W 113, 987, 264 Ws. 2d 433, 665 N W2d 785. Here, the State
is not maintaining that Fisher was carrying a conceal ed weapon
for an unl awful purpose.
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119 Examning the first of the two questions, the court in
Handan said that it was necessary to "balance the conflicting
rights of an individual to keep and bear arnms for [|awul
purposes against the authority of the State to exercise its
police power to protect the health, safety, and welfare of its
citizens." Id., 745. It explained, "only if the public benefit
in this exercise of the police power is substantially outweighed
by an individual's need to conceal a weapon in the exercise of
the right to bear arns will an otherwise valid restriction on
that right be unconstitutional as applied." [1d., 46.

120 The ~court also identified four objectives behind
§ 941. 23:

(1) Carrying a concealed weapon permts a person to act
violently on inpul se, whether from anger or fear.

(2) People should be put on notice when they are dealing
with an individual who is carrying a dangerous weapon. Noti ce
permts other people, including |aw enforcenent officers, to act
accordingly.

(3) Related to the previous objective, concealed weapons
facilitate the comm ssion of crine by creating the appearance of
normal ity and catching people off guard.

(4) Concealed carry |laws pronpote the preservation of life
by affixing a stigma of crimnality to those who carry conceal ed
weapons in cases except as those allowed by the statute. Id.

1954- 56.
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121 Considering these objectives under the circunstances
in Handan, the court was not persuaded that any of them were

particularly conpelling as applied to the defendant:

Al though a shopkeeper is not immune from acting on

impulse, he or she is less likely to do so in a
famliar setting in which the safety and satisfaction
of customers is paranobunt and the liability for
m stake is nearly certain. There is less need in

t hese circunstances for innocent custoners or visitors
to be notified that the owner of a business possesses
a weapon. Anyone who enters a business prem ses,
including a person wth crimnal i ntent, shoul d
presunme that the owner possesses a weapon, even if the
weapon is not visible. A shopkeeper is not likely to
use a conceal ed weapon to facilitate his own crine of
violence in his own store. The stigma of the law is
i nappl i cable when the public expects a shopkeeper to
possess a weapon for security.

ld., 957.

22 The court in Handan relied on authority from nunerous
jurisdictions and repeatedly enphasized the special status of
two |ocations for purposes of the right to keep and bear arns
for security: one's hone and one's privately-owned business.
See id., 1958-68. The court determned that "a citizen's desire
to exercise the right to keep and bear arnms for purposes of
security is at its apex when undertaken to secure one's hone or
privately owned business." Id., 967. The court concl uded,
"[i1]f the <constitutional right to keep and bear arns for
security is to mean anything, it nust, as a general nmatter,
permt a person to possess, carry, and sonetinmes conceal arnms to
maintain the security of his private residence or privately
operated business, and to safely nove and store weapons within
t hese prem ses.” Id., 168. Conversely, explained the court,

10
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the state's interest in prohibiting conceal ed weapons is |east
conpelling in those two locations. [d., 67.

23 Focusing on Handan's particular circunstances, the
court determned that his interest in concealing a weapon in his
grocery store was substantial because his store was in a high-
crime neighborhood; the store had been the site of past
robberies and hom cides; he had been a crinme victim at the
store; he had concerns not only for hinself but also for his
famly and custoners; and he had good reason to anticipate
future crinme problens at the store and a need to provide his own
security to deal wth the problens. Id., 982. The court
concluded that Handan's substantial need to exercise his right
outweighed the state's "negligible" interest 1in prohibiting
Handan from concealing a weapon in his store at the tine of his
arrest. 1d.

24 In examning the second of the two questions, the
court concluded that Handan had no reasonable neans of keeping
and handling the weapon in his store except to conceal it. |I|d.
183. The court explained that it would have been dangerous and
counterproductive to openly display the weapon during business
hours, and that requiring him to do so would have seriously
inmpaired his right to bear arnms for security. 1d. Carrying the
handgun openly in the store would have shocked his custoners
seriously threatened his safety, and was not a reasonable

option. Id.

11
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B
125 Cole and Handan nust be read together to resolve the

as-applied constitutional challenge to 8 941.23 that is before

3

us. Those cases establish several principles that inform our
anal ysi s.

26 First, the Handan test applies whenever a defendant
asserts that 8 941.23 is unconstitutional as applied. I n other
words, the Handan test s not I|imted to <challenges to

prosecutions for carrying a concealed weapon in one's hone or
privatel y-owned busi ness. When sunmarizing the test, the court
set forth the requirenents for "[a] defendant who chall enges on
constitutional grounds a prosecution for carrying a concealed
weapon." Handan, 264 Ws. 2d 433, 986.

27 Second, the court in Handan recognized that there are
two places in which a citizen's desire to exercise the right to
keep and bear arns for purposes of security is at its apex: in
the citizen's honme or in his or her privately-owned business.
Id., 167. Thus, it logically and necessarily follows that the

individual's interest in the right to bear arnms for purposes of

3 Before continuing with our analysis of the issue—Fisher's
as-applied challenge to Ws. Stat. § 941.23—we pause to note
that at the end of his oral argunent, Fisher switched gears from
the argunments made in his brief and asserted a facial challenge
to the constitutionality of the statute. This court squarely
addressed and rejected a facial challenge to 8§ 941.23 in State
v. Cole, 2003 W 112, 264 Ws. 2d 520, 665 N W2d 328. W see
no reason today to revisit and overrule Cole only three years
| ater.

12
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security wll not, as a general matter, be particularly strong
out si de those two | ocati ons.

128 Third, in a simlar vein, under both Hamdan and Col e

an individual generally has no heightened interest in his or her
right to bear arms for security while in a vehicle. Thi s
principle follows from Handan's repeated focus on the hei ghtened
interest in that right in the individual's hone or privately-
owned busi ness. It is even nore enphatically dictated by Cole,
in which the court unequivocally held that "[t]he right to bear
arms is clearly not rendered illusory by prohibiting an
i ndi vidual from keeping a |oaded weapon hidden either in the

gl ove conpartnent or under the front seat in a vehicle." Cole,

264 Ws. 2d 520, 149.

129 Fourth, while the state's interest in prohibiting the
carrying of conceal ed weapons nmay generally be at its weakest in
an individual's hone or privately-owed business, Handan, 264
Ws. 2d 433, 167, the state's interest will generally be strong
when a concealed weapon is being carried in a vehicle. The
obj ectives behind the concealed carry statute as identified in
Handan include that carrying a concealed weapon allows
individuals to nore easily act violently on inpulse. 1d., 154.
Those objectives also include that other individuals, including
| aw enforcenment officers, should be placed on notice when they
are dealing with soneone who is carrying a dangerous weapon,
along wwth the related concern that conceal ed weapons facilitate
the comm ssion of crime by creating the appearance of normality
and catching people off guard. Id., 955. The court in Handan

13
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said that this notice objective is "perhaps the nost
significant." |d.

130 These objectives are highly salient when an individual
carries a concealed weapon in a notor vehicle. O particul ar
concern is the potential danger to |aw enforcenment officers if
an individual is carrying a conceal ed weapon during the course
of a traffic stop. G ven the frequency of contacts between |aw
enf or cenent and notorists, individuals carrying conceal ed
weapons in notor vehicles present a greater overall risk to |aw
enforcement than do individuals carrying concealed weapons in
their hones or privatel y-owned busi nesses.

131 The carrying of |oaded weapons in a notor vehicle also
presents an additional risk of accident. Cole, 264 Ws. 2d 520,
149. The court in Cole recognized this risk as a consideration
when anal yzi ng Col e's as- applied chal | enge to t he
constitutionality of the concealed carry statute in the vehicle
cont ext . Id. The legislature has recognized a simlar safety
concern by generally prohibiting the transport of any firearmin
a vehicle wunless it is wunloaded and encased. Ws. Stat.

§ 167.31(2)(b).*

* Wsconsin Stat. § 167.31(2)(b) provides that, subject to
various exceptions, "no person may place, possess, or transport
a firearm. . . in or on a vehicle, unless the firearm is
unl oaded and encased . . . ." Under 8 167.31(1)(b), "encased"
means "enclosed in a case that is expressly made for the purpose
of containing a firearm and that is conpletely zipped, snapped,
buckl ed, tied or otherwise fastened with no part of the firearm
exposed." A person who violates 8§ 167.31(2)(b) is subject to a
forfeiture of up to $100 under § 167.31(2)(e).

14



No. 2004AP2989- CR

132 Fifth, because the individual's interest in carrying a
conceal ed weapon in a vehicle is generally conparatively weak
and the state's interest in prohibiting such weapons in vehicles
is relatively strong, it is only in extraordinary circunstances

that an individual asserting a constitutional defense under

Handan will be able to secure an affirmative answer to the first
guestion in the Handan test. Stated another way, only in
extraordinary circunstances wll an i ndividual carrying a

conceal ed weapon in a vehicle be able to denonstrate that his or
her interest in the right to keep and bear arns for security
substantially outweighs the state's interest in prohibiting that
i ndi vidual from carrying a conceal ed weapon in his or her notor
vehi cl e. If a defendant reasonably believes that he or she is
actually confronted with a threat of bodily harm or death and
that carrying a concealed weapon is necessary for protection
from the threat, extraordinary circunstances would be present.
Absent such circunstances, an individual carrying a conceal ed
weapon in a vehicle wll generally be unable to denonstrate that
his or her interest in the right to keep and bear arns for
security substantially outweighs the state's interest in
prohi biting that individual from carrying a conceal ed weapon in
a notor vehicle.

133 By requiring extraordinary circunstances, we strike
the proper balance between an individual's conparatively weak
interest in carrying a concealed weapon in a vehicle and the
state's strong interest in prohibiting such weapons in vehicles.
To do otherwse would constitute a significant retreat from

15
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Col e. It would also render largely superfluous the court's

repeated enphasis on hones and privately-owned businesses in
Handan.

134 Wth these principles in mnd, we turn to the specific
ci rcunst ances here. W rely on facts primarily from Fisher's
testinony at the hearing on his notion to dismss. Addi ti ona
facts cone fromthe crimnal conplaint against Fisher

135 At the time of his arrest, Fisher was the owner and
operator of a tavern in Black River Falls, Wsconsin. He often
had | arge suns of cash on hand at the end of a night's business.
He would | eave sone cash in the tavern's safe for business the
next day and on nost nights, usually four or five tinmes a week,
he would take the remaining cash with him On sone nights, he
woul d take the noney directly to the bank to deposit it, and on
ot her nights he would take it hone to deposit the next day.

136 Gven the wunpredictability of the business, Fisher
would not always know in advance whether he would be
transporting cash after closing the tavern. Because it did not
seem practical to renmove the weapon when he was not transporting
cash for the business, he kept the gun in his vehicle even at
times when he was not transporting cash. Fi sher kept the gun
| oaded, with the safety on, in the vehicle' s console. He never

brought the gun into the tavern.?®

® Under Ws. Stat. § 941.237(3)(d), tavern | i censees,
owners, and certain of their agents are exenpted from the
general statutory prohibition on possessing a handgun on the
tavern prem ses. See also generally § 941.237.

16
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137 Fisher considered  hinself at risk because he
transported cash from his business to the bank or his hone.
Al t hough he had never been robbed, he knew of an incident in
Wi tehall where a bartender's throat was cut by sonebody wal ki ng
out of the bar. He al so knew of four businesses that had been
robbed, sone at gunpoint, in the last year or so in Black River
Fal | s.

138 Approximately one-and-one-half weeks before Fisher's
arrest, soneone had stolen his vehicle outside his tavern after
he left it running to warmup in the cold at 2:45 a.m \Wen he

called the police to informthem of the theft, he notified them

that his vehicle contained a |oaded gun. The vehicle was
recovered, and Fisher received a citation in the mal for
transporting |oaded firearns. The firearns that were in the

vehicle at the tinme it was stolen included a .40 caliber
handgun, a shotgun, a .22 caliber rifle, and a .22 caliber
pistol. Three of these firearns were | oaded.

139 On the day of Fisher's arrest, at approximtely 4:00
in the afternoon, he stopped at a Departnent of Natural
Resources office in Black River Falls to discuss the citation
He was on his way to MDonald's and was running other persona
errands. During the course of Fisher's discussion with a
warden, he told the warden that he had a |oaded handgun in his
vehicle at that time. The warden seized the firearm which was
a .40 caliber semautomatic handgun |located in the center
console of the front seat. It had nine rounds in its magazi ne
and an additional round chanbered. The warden also seized

17
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anot her | oaded nmagazine, a box of .40 caliber amunition, and an
unidentified cartridge, all of which were next to the gun in the
center consol e.

140 When we consider these facts, we determne that they
do not show that Fisher denonstrated a substantial need to
exercise his right to keep and bear arns for security purposes
by carrying a conceal ed weapon in his vehicle. A conparison of
sone of the key facts of Handan to the key facts in this case is
illustrative.

41 The defendant in Handan owned and operated a grocery
and liquor store that was located in a high-crinme neighborhood
in Ml waukee. Handan, 264 Ws. 2d 433, ¢997-8. There had been
at least three homcides, 24 robberies, and 28 aggravated
batteries reported that year in the small census tract that
i ncluded Handan's store. Id., 18. Fisher's tavern, in
contrast, cannot realistically be considered to be situated in a
hi gh-crime nei ghbor hood. He testified that he knew of four
busi nesses that had been robbed, sone at gunpoint, in the |ast
year or so in Black R ver Falls. The State has countered this
evidence with publicly-available FBI crine statistics show ng
that crime rates in Black Rver Falls (population 6,225,

according to the FBI statistics) do not differ significantly

18
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fromrates in other areas of similar populations.® W are not
persuaded that Fisher can reasonably characterize Black River
Falls at the tine of his arrest as a high-crine area. Such a
characterization would erase any neaningful distinction between
a truly high-crime area and any ot her area.

42 I n Handan, violent crimnal episodes had occurred both
inside and i medi ately outside Handan's store. |d. During the
six years leading up to his offense, Handan's store was the
target of four armed robberies, three of which were successful
and two fatal shootings. Id., 911, 8. Here, there is no
evidence in the record that in the approximately five years
Fi sher had owned the tavern it was ever the site of an arned
robbery, a fatal shooting, or any other violent crimnal
epi sodes.

43 Less than three years before his offense, Handan had
been attacked by an arned assailant who held a gun to his head
and pulled the trigger, although the weapon msfired and Handan
survi ved. Id., 911, 8. At one point, Handan had engaged in a
struggle with another arned assailant who was attenpting to rob
the store and, in the course of this attack, shot and killed the

robber in self-defense. Id., ¢98. Here, in contrast, Fisher had

® These statistics show that in the year in which Fisher was
arrested, there were a total of six violent crimes in Black
River Falls reported by |aw enforcenent, including one robbery.
This is not necessarily inconsistent wth Fisher's testinony,
and we are not suggesting that Fisher's testinony was false.
The circuit court found Fisher to be a credible witness, and we
take all of his testinmony at his notion hearing to be true for
pur poses of this appeal.
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never been robbed, and there was no evidence that he had ever
been a victim of a crine, other than when his vehicle was
st ol en.

44 In short, a conparison of key facts in Handan to key
facts in this case illustrates major weaknesses in Fisher's
claimthat he had a substantial interest in exercising his right
to keep and bear arnms for security purposes. Al t hough a
def endant may not need to establish facts exactly like those in
Handan in order to denonstrate such a substantial interest,
Fisher's circunstances are a far cry from Handan's.

45 1In addition, we perceive a dissonance between certain
facts in this case and Fisher's asserted concern for his
security under the circunstances. Presumably, one of the tines
that Fisher would have been nost vulnerable was when he was
closing his tavern for the night or when he was transporting
cash from the tavern to his vehicle. Not hing in his testinony
suggested that he kept a conceal ed weapon with him when noving
between the tavern and his vehicle. Also relevant to Fisher's
asserted interest in security is that only one-and-one-half
weeks before his arrest, he was willing to |eave three | oaded
firearns in his running, unlocked vehicle unattended outside his
tavern at 2:45 a.m

146 Al of these circunstances go to the reasonabl eness of
Fisher's claimthat he had a need to exercise his right to keep
and bear arms for security purposes that justified carrying a
conceal ed weapon in his vehicle. The incident in which his car
was stolen while it <contained three 1loaded firearns also
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underscores that the state's interest in prohibiting Fisher from
carrying a concealed weapon in his vehicle was emnently
reasonabl e. ’

47 Fisher also argues there was no evidence suggesting he
was prone to act irresponsibly or inpulsively in the use of a
weapon. He also notes that he had training in the use of

firearms and the use of force. Fisher further argues that he is

a lawabiding citizen with no history of crimnal conduct. W
do not find these argunents convincing. None of those facts
significantly dimnishes the state's strong interest in

enforcing 8 941.23 in the notor vehicle context, which, by its
very nature, presents a greater risk of harm than would be
present in an individual's honme or privately-owed business.

148 In sum Fisher failed to neet his burden of proof to
secure an affirmative answer to the question of whether his
interest in concealing a weapon to facilitate the exercise of
his right to keep and bear arns substantially outweighed the
state's interest in enforcing 8§ 941.23. The facts here anount

to far less than a showng that he had any significant interest

" W recognize that the fact that Fisher's car was stolen is
one of the circunstances on which he relies in asserting a
substanti al interest in carrying a concealed weapon for
security. This fact, however, cuts both ways. Al t hough
Fisher's charge is not for his conduct on the night his vehicle
was stolen, that conduct is relevant both to the reasonabl eness
of his asserted interest in carrying a concealed weapon for
security purposes at the tine of his arrest and to the
reasonabl eness of the state's interest in prohibiting him from
carrying a concealed weapon in his vehicle at the time of his
arrest.
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in exercising his right to keep and bear arnms for security
purposes by carrying a concealed weapon in his vehicle. At the
time of his arrest, it was 4:00 in the afternoon in Black R ver
Falls, and he was engaged in personal errands and on his way to
McDonal d' s. Not only was he carrying a concealed weapon in a
| ocation that is not one of the "apex" locations identified in
Handan, but also the other specific circunstances of his case
are not particularly conpelling.

149 Although the facts presented m ght be taken to suggest
that Fisher had nore than an average citizen's interest in
exercising his right to keep and bear arns for purposes of
security, on balance his circunstances do not conme close to
substantially outweighing the state's strong interest in
prohibiting the carrying of a concealed weapon in a notor
vehi cl e. He could not have reasonably believed that he was
actually confronted wth a threat of bodily harm or death.
Therefore, he also could not have reasonably believed that
carrying a concealed weapon was necessary for protection from
such a threat. Fisher's case does not present the type of
extraordinary circunstances that could justify the carrying of a
conceal ed weapon in a notor vehicle.

150 Fisher nmakes tw additional argunments that, while
somewhat tailored to the facts of his case, are in many ways
cat egori cal . Both argunents go to the constitutionality of
8§ 941.23 nore generally, not just as applied to his particular
ci rcunst ances. These argunents are that (1) recent |egislative
action denonstrates the legislature's intent that § 941.23 may
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be unconstitutional, and (2) his vehicle is an extension of his
busi ness. W address each argunent in turn.

151 W& begin wth Fisher's argunent based on recent
| egi sl ative action. Fi sher asserted at oral argunent that we
should consider in our analysis the legislature's recent
unsuccessful attenpts to create a licensing system for carrying
a conceal ed weapon and to anmend 8§ 941.23. According to Fisher
this shows the legislature's belief that there should not be
such a broad rule prohibiting the carrying of conceal ed weapons
and that such a broad rule is perhaps unconstitutional. For at
| east two reasons, we disagree that the legislature's recent
attenpts to create a licensing system and to anend 8§ 941.23 can
be taken as a signal that the statute is unconstitutional.

152 First, in Cole, the court already put to rest the
notion that legislative attenpts to create a licensing system
for carrying a conceal ed weapon cast doubt on t he
constitutionality of § 941.23. On the contrary, said the court
in Cole, such attenpts "suggest that the |egislature believes

the concealed weapons law is still intact." Cole, 264

Ws. 2d 520, f42.

153 Second, to the extent the legislature' s unsuccessful
attenpts to anmend 8 941.23 could be persuasive evidence of
| egislative intent, they would not support Fisher's claim of a
constitutional right to carry a concealed weapon in his vehicle.
In both legislative sessions since Cole and Handan, the
| egi sl ature sought to add an exception to 8§ 941.23 for carrying
a conceal ed weapon in one's "dwelling or place of business or on
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land that he or she owns, |eases, or legally occupies .

2003 S.B. 214, 88 36, 39 (engrossed version); 2005 S.B. 403,
§§ 50, 56.8 It did not, however, seek to provide such an
exception for carrying a concealed weapon in one's vehicle.
Thus, the legislature's recent efforts are of no assistance to
Fi sher or those simlarly situated.

154 We turn to Fisher's other categorical argunent, that
his vehicle is an extension of his business. Thi s argunent, of
course, is an attenpt to shoehorn his case into one of two
| ocations wunder which the Handan court recognized that a
citizen's interest in the right to keep and bear arms for
purposes of security is at its apex.®

155 Fisher's approach strikes a note of discord with both
Col e and Handan. Wre this court to so easily recognize a notor

vehicle as an extension of one's privatel y-owned business, the

8 The exception would not have applied to someone who is
prohi bited wunder state or federal Ilaw from possessing the
weapon. 2003 S.B. 214, 8 39 (engrossed version); 2005 S.B. 403,
§ 56.

® Fisher cites three cases, all from one jurisdiction, in
which courts have concluded that a taxicab fits a "place of
busi ness” exception in a statute prohibiting the possession of a
firearm See People v. Santana, 354 N Y.S 2d 387, 389 (NY.
Cim C. 1974); People v. Anderson, 344 N.Y.S. 2d 15, 19 (N.Y.
Cim C. 1973); People v. Santiago, 343 N Y.S.2d 805, 806 (N.Y.
Trial Term 1971). Many other courts, however, have reached
contrary conclusions with respect to simlar exceptions in gun
control laws, including concealed carry statutes. Boston v.
State, 952 S.wW2d 671, 672 (Ark. 1997); State v. Lutters, 853
A . 2d 434, 439-47 (Conn. 2004); Yirenkyi v. District of Colunbia
Hackers' License Appeal Bd., 520 A 2d 328, 332 (D.C 1987);
People v. Coshy, 255 N E . 2d 54, 57 (Ill. App. C. 1969); People
v. Brooks, 275 N.W2d 26, 27 (Mch. C. App. 1979).
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result would be a significant retreat from Cole's holding that
"the right to bear arnms is clearly not rendered illusory by
prohibiting an individual from keeping a |oaded weapon hidden
either in a glove conpartnent or wunder the front seat in a
vehicle." Cole, 264 Ws. 2d 520, 149. Likew se, such a result
woul d nake neaningless the Handan court's focus on a person's
home and privatel y-owned business as the two places in which the
constitutional right to keep and bear arns for purposes of
security is at its apex.

156 Contrary to both Cole and Handan, Fisher's approach
paves the way for countless notor vehicle owners or operators to
argue that they fall within this apex. We can conceive of no
reason to distinguish between vehicles as an extension of one's
privatel y-owned business and vehicles as an extension of one's
hore. Thus, for exanple, wunder Fisher's approach virtually
anyone who regularly possesses personal valuables (such as
jewelry), or even drives a luxury vehicle, wuld have a
colorable claim of a constitutional privilege to carry a
conceal ed weapon in his or her vehicle for security.

57 These are not results that can be countenanced by

either Cole or Handan. They are also not results that were

i nt ended under the constitutional anmendnent.
158 The court recognized in Cole that Article I, Section
25 was not generally intended to abrogate existing statutes that
regul ate firearns. In analyzing the legislative intent behind
the anendnent, the court <cited favorably to a Legislative
Council Staff menorandum which stated that "it is unlikely that
25
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any of the current laws regulating or restricting either the

possession or carrying of firearms is in serious jeopardy of

bei ng i nval i dat ed as an i nfringenment of t he pr oposed
constitutional right." Cole, 264 Ws. 2d 520, 4936 (enphasis
added) . "Clearly," the court concluded, "the |egislature knew

gun control laws existed and this nmeno shows that they also had
reason to believe the passage of Article I, Section 25 would not
i npact the status of those laws." |d.

159 The court explained that a Legislative Reference
Bureau drafting neno also "supports the proposition that the
| egislature intended gun control legislation . . . to survive
the new constitutional right to bear arns.” Id., 937. The
court held in Cole that "[t]he legislative history clearly
suggests that the legislature did not intend to repeal
reasonabl e gun | aws such as the CCWstatute." I|d., {39.

60 In fact, it appears that the primary inpetus behind
the amendnent was to invalidate or preenpt |ocal bans on handgun
ownership or possession. As Justice Prosser observed in a
concurrence to Cole advancing that "the anmendnent deserve[d] a
nmore nuanced interpretation,” the amendnent was "one of severa
reactions to municipal initiatives to ban handguns.” 1d., 1160-
61 (Prosser, J., concurring).

61 The court repeated in Handan what it recognized in

Cole, holding that the state's "broad police power to regulate

the ownership and use of firearns and other weapons continues
notwi thstanding Article I, Section 25." Handan, 264
Ws. 2d 433, 139; see also Jeffrey Monks, The End of Gun Contr ol
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or Protection Against Tyranny?: The |Inpact of the New Wsconsin

Constitutional Right to Bear Arns on State Gun Control Laws,

2001 Ws. L. Rev. 249, 293 (concluding that the general intent
of the legislature was to preserve Wsconsin's existing firearns
[ aws) .

162 Yet, despite all these affirmations of the genera
constitutionality of state gun control |aws that existed at the
tinme the amendnent was adopted, the position advanced by Fisher
is a broad attack on 8 941.23. The consequences of his position
cannot be squared with either the history of the anmendnent or
this court's jurisprudence interpreting it.

163 We note that constitutional challenges to 8§ 941.23 as
applied to individuals carrying a concealed weapon in a vehicle
are also likely to inplicate the constitutionality of 8§ 167.31
the statute that generally prohibits the transport of any
firearm in a vehicle wunless it 1is wunloaded and encased
Al t hough Fisher was not cited for a violation of 8§ 167.31 at the
time of this arrest, it is plain under the facts of the case
that he could have been. To the extent courts entertain
constitutional challenges to 8 941.23 for carrying a conceal ed
weapon in a vehicle, the constitutionality of § 167.31 wll
often be inplicated as well. Al though the constitutionality of
8 167.31 is not before us today, we nake these observations
because they underscore the breadth of Fisher's argunent and its
uneasy fit with the history of the constitutional anendnent.

64 Both the |legislature and this court have spoken:
carrying a concealed and dangerous weapon in a vehicle wll
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generally be contrary to the state's interest in protecting the
health, safety, and welfare of Wsconsin citizens, and § 941.23
will not present a constitutional issue under Article I, Section
25 except in extraordinary circunstances.
11

165 In sum we conclude that § 941.23 is constitutional as
applied to Fisher. Hs interest in exercising his right to keep
and bear arns for purposes of security by carrying a conceal ed
weapon in his vehicle does not substantially outweigh the
state's interest in prohibiting him from carrying a conceal ed
weapon in his vehicle. W therefore reverse the circuit
court's judgnment of dismssal and remand this case for further
pr oceedi ngs.

By the Court.—Fhe judgnment of the Jackson County Circuit
Court is reversed and the cause is remanded to the circuit court

for further proceedi ngs consistent with this opinion.

1 Having concluded that Fisher has not secured an
affirmative answer to the first question under Handan, we need
not address the second question, whether he could exercise his
right under Article I, Section 25 in a reasonable alternative
manner that did not violate § 941.23.
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166 N  PATRICK CROCKS, J. (di ssenting). Because |
strongly disagree with the mpjority’'s reaffirmation of the
constitutionality of W s. St at . § 941. 23, despite the
overwhel m ng passage of Article |, Section 25 of the Wsconsin
Constitution, | respectfully dissent. Al though this case
presents an as-applied challenge to the constitutionality of
§ 941.23, | believe the statute is unconstitutional not only as
applied here, but also on its face or per se, since it is
contrary to Article I, Section 25. | wite separately to
reiterate the conclusions set forth in my concurrence/dissent in

State v. Handan, 2003 W 113, 264 Ws. 2d 433, 665 N W2d 785,

in which | took the same position in regard to the

unconstitutionality of § 941.23.' The broad |anguage of Article

11 acknow edge that the mmjority opinion's affirmation of
the facial constitutionality of Ws. Stat. § 941.23 adheres to
this court's own precedent as expressed in State v. Handan, 2003
W 113, 264 Ws. 2d 433, 665 N.W2d 785, and State v. Cole, 2003
W 112, 264 Ws. 2d 520, 665 N W2d 328. | have both a great
appreciation of and high regard for the inportance of stare
decisis in our legal system However, adherence to precedent
that is obviously flawed is far nore harnful to the integrity of
and confidence in our legal system than abandoning such
precedent in favor of a proper determ nation of |aw As United
St ates Suprene Court Justice Benjam n Cardozo wote:

| am ready to concede that the rule of adherence to
precedent, though it ought not to be abandoned, ought
to be in sone degree rel axed. | think that when a
rule, after it has been duly tested by experience, has
been found to be inconsistent with the sense of
justice or with the social welfare, there should be
| ess hesitation in frank avowal and full abandonnent.
W have had to do this sonetines in the field of
constitutional |aw
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|, Section 25 clearly overrides the very restrictive |anguage of
§ 941. 23.

167 A state, through its police power, may i nmpose
reasonable restrictions on the exercise of an individual's
constitutional rights. It is undisputed that the constitutiona
anendnent's broad declaration of the right to keep and bear arns
may be reasonably limted by such police power. Yet, in |ight
of our constitutional anmendnent which grants Wsconsin citizens
the right to bear arnms "for security, defense, hunting,
recreation or any other |lawful purpose,” a statutory prohibition
on carrying concealed weapons at all tinmes, under all
ci rcunst ances, the sole exception being for peace officers, is
not a reasonable exercise of the state's police powers. As |
stated in my concurrence/dissent in Handan, "[t]he breadth of
the statute is inconpatible with the broad constitutional right
to bear arns."” Handan, 264 Ws. 2d 433, 9103.

I

168 The majority wundertakes an analysis as to whether
Ws. Stat. 8 941.23 is wunconstitutional as applied to Fisher,
and in doing so, ignores a fundanmental flaw in its own reasoning
by failing to recognize that the anendnment is too broad, and the
statute is too restrictive to coexist.

169 Although the majority opinion refuses to give Fisher
the benefit of the constitutional amendnent, it again engages in

interpreting the judicially created exceptions laid out in

Benjamin N Cardozo, The Nature of the Judicial Process, Yale
University Press, 150 (1960 ed.)(footnote omtted).

2
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Handan. The mpjority cites Handan for the proposition that
"[i1]f the <constitutional right to keep and bear arns for
security is to mean anything, it nust, as a general matter,
permt a person to possess, carry, and sonetimes conceal arnms to

maintain the security of his private residence or privately

operated business . . . ." Id., 968 (enphasis added).

170 This court cannot create exceptions to Ws. Stat.
§ 941.23 to cure that statute's constitutional defects. That is
the job of the Wsconsin Legislature.? It is well-established in
Wsconsin law that "'[w] here the |language used in a statute is
plain, the court cannot read words into it that are not found

even to save its constitutionality, because this would be

| egi sl ation and not construction.'" State v. Zarnke, 224 Ws. 2d

116, 139, 589 N.wW2d 370 (1999) (citing Mellen Lunber v. Indus.

Comm, 154 Ws. 114, 120, 142 N.W 187 (1913)). The legislature
is the governmental body whose job it is to balance the

conpeting interests between individuals and the public at |arge.

2 This court plainly set forth the position that it is the
role of the legislature, not the judiciary, to act in the area
of laws concerning carrying conceal ed weapons. As we stated in
State v. Dundon:

Forty-three states have legislative enactnents
permtting citizens to carry conceal ed weapons under a
variety of conditions and circunstances. The
exi stence of these many statutes underscores the
inpropriety of the judiciary attenpting to act in this
controversial policy area which is so clearly the
provi nce of other branches.

State v. Dundon, 226 Ws. 2d 654, 673, 594 N W2d 780
(1999). It should be noted that now only Wsconsin renains
wi t hout such |egislative enactnents. See infra notes 3, 4
and 5. -
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This court nmust either uphold a statute as witten, or strike it
down as unconstitutional if it violates a constitutiona
provi si on. Judicially creating exceptions, on a case-by-case
basis, is totally inappropriate.® The majority's attenpt to tie
the Handan exceptions to self-defense and "extraordinary
ci rcunst ances” (Majority op., 1Y32-33) denonstrates an intent to
continue the one-exception-at-a-tine approach of Handan.

171 Article 1, Section 25 of the Wsconsin Constitution
reads, in its entirety, "The people have the right to keep and
bear arns for security, defense, hunting, recreation or any
ot her Iawful purpose.” Ws. Const. art. I, 8 25. In this case,
it is wundisputed that Fisher was <carrying a weapon for

"security" purposes—a purpose that falls unanbi guously wthin

t he anendnent. Al so, there is no dispute that he had only a
| awf ul pur pose. Yet, the mmjority concludes that he had no
right to do so. Wiile reasonable tinme, place, and nmanner

3%See, e.g., Lang v. Lang, 161 Ws. 2d 210, 224, 467 N W 2d
772 (1991) ("We cannot, under the guise of Iliberal construction
supply sonething that is not provided in a statute. . .
.")(citing Application of Duveneck, 13 Ws. 2d 88, 92, 108
N.W2d 113 (1961)); State v. Martin, 162 Ws. 2d 883, 907, 470
N.W2d 900 (1991) ("Qur task is to construe the statute, not to
rewite it by judicial fiat.") (citing State v. Richards, 123
Ws. 2d 1, 12, 365 NW2d 7 (1985)); State ex rel. Badtke v.
Sch. Bd. , 1 W's. 2d 208, 213, 83 N. W 2d 724
(1957)("Modifications of the statute if it works badly or in
unexpected and undesirable ways nust be obtained through
| egislative, not judicial action."); Colunbus Park Hous. v.
Kenosha, 2003 W 143, 1934, 267 Ws. 2d 59, 671 N Ww2d 633
(citation omtted) ("[I]t is the duty of this court to apply the
policy the legislature has codified in the statutes, not inpose
our own policy choices—to do otherwi se would render this court
little nore than a super-|egislature. Thus, we nust apply the
statute as witten, not interpret it as we think it should have
been witten.").

4
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restrictions may comport with the constitutional anmendment,* such
public policy determnations are properly left to the
| egi sl ature. The mgjority, instead of striking down the
statute, attenpts, yet again, to do the job of the l|legislature
and to judicially rewite Ws. Stat. 8§ 941. 23, The legitimte
concerns of law enforcenment are best addressed by the
| egi sl ature, not by a pieceneal approach by this court.

72 Wsconsin Stat. § 941.23 could pass constitutional
muster if it contained reasonable exceptions to the present far-
reaching prohibition on carrying a conceal ed weapon. W sconsin
and Illinois are the only states, except Al aska and Vernont,?®
without a law allowing residents to obtain permts to carry
conceal ed weapons. ® Even though Illinois has adopted a

constitutional provision guaranteeing the right to bear arns,

and a law prohibiting the carrying of conceal ed weapons, it has

“ As | noted in Handan, other Wsconsin laws restricting
weapons are narrowy tailored and therefore do not create the
sanme constitutional problenms as the statute at issue. See,

e.g., Ws. Stat. 88 941.26 (ban on machine guns), 941.28 (ban on
short-barreled shotguns and rifles), 941.29 (possession of a
firearm by a felon), 948.60 (possession by a mnor), and 948. 605
(possession in a school). Handan, 264 Ws. 2d 433, 1104 n.6.

°® Alaska and Vermont allow the unpermitted carrying of
conceal ed weapons.

® On March 23, 2006, the Kansas Legislature overrode
Governor Kathl een Sebelius' veto of SB 418, a conceal ed weapons
bill. The new law will go into effect on July 1, 2006. Also
Nebraska Governor Dave Heineman signed LB 454, allowing the
carrying of conceal ed weapons, into |law on April 5, 2006.

See also David B. Kopel, The Licensing of Concealed
Handguns for Lawful Protection: Support From Five State Suprene
Courts, 68 Alb. L. Rev. 305 n.3 (2005).

5
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al so adopted statutory exceptions to its conceal ed-carry |aw. ’

Except as noted, Wsconsin is the only state wthout such

statutory exceptions and/or a permt system Such exceptions,

and/or a permt system are necessary in |light of the
constitutional guarantees of Article I, Section 25. To relieve
§ 941.23 of its constitutional infirmty, the Wsconsin

Legi slature nmust either create a permt system so that qualified
individuals may legally carry conceal ed weapons, and/or create
exceptions to § 941.23 consistent with the use of the state's
police power and the Wsconsin Constitution.

173 Despite the majority’s contention to the contrary, the
Wsconsin Legislature’s attenpts to nodify Ws. Stat. § 941.238%

are evidence of its belief that the present ban on carrying a

" See 720 Ill. Comp. Stat. 5/24-1(a) (2005), which provides
in relevant part:

A person conmts the offense of unlawful use of
weapons when he know ngly:

(4) [clarries or possesses in any vehicle or
concealed on or about his person except when on his
land or in his own abode or fixed place of business

any pistol, revolver, stun gun or taser or other
firearm "
720 II'l. Conp. Stat. 5/24-1(a) (2005).

8 In S.B. 214 (2003-04) and S.B. 403 (2005-06) the Wsconsin
Legislature attenpted to enact a permt system for carrying a
conceal ed weapon and to create a home and busi ness exception to
Ws. Stat. § 941.23.
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conceal ed weapon is unconstitutional.® Mjority op., 9Y51. The
majority dismsses the argunent of legislative intent on the
grounds that the failure of the legislation to becone |aw
indicates that 8 941.23 is still intact, albeit wth the
majority's judicially created exceptions. The majority then
proceeds to determne that even if such failed |egislation was
indicative of legislative intent, it would still fail to support
Fisher’s claim of a constitutional right to carry a conceal ed
weapon in his vehicle for business security purposes. Thi s
reasoning is flawed. The fact that the bill did not becone |aw
is certainly not indicative of a legislative intent to nmaintain
the conceal ed weapon statute as it currently exists. The bi l

twice passed in both the Assenbly and the State Senate, only to

be vetoed by the Governor. See Ban on Conceal ed Wapons Stands,

M | waukee J. Sent i nel, Feb. 3, 2004,
http://ww2. jsonline.com 80/ news/ st ate/feb04/204715. asp;

http://ww. | egi s. state.w .us/2005/dat a/ SB403hst . ht m . Mor eover ,
in both the 2003-04 and 2005-06 sessions, the Senate
successfully overrode the veto, while the Assenbly only failed
to do so by one vote in 2003-04, and by two votes in 2005-06
The majority, therefore, seens to confuse legislative intent
wi th gubernatorial intent, despite the fact that the |egislative

intent could not be nuch cl earer.

® Wiile there is no Wsconsin case law that allows intent to
be inferred from failed legislation, the legislative history in
this case departs from the typical failed legislation and is
therefore significant to the discussion of the constitutionality
of Ws. Stat. § 941.23.
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174 As it did in Handan, the mjority once again
i mproperly holds that the determnation of the facts is to be
done as a nmatter of law, rather than decided by the trier of
fact—usually a jury. Having judicially carved out an exception
to Ws. Stat. § 941.23 for a privately owned business in Handan,
the mpjority decides here, as a matter of law, that Fisher’s
car, which is used to transport his tavern’s noney to the bank,
cannot be considered an extension of his place of business.
Majority op., 156. Such weighing of the evidence and finding of
facts relating to Fisher’s constitutional defense is appropriate
only for the trier of fact. The majority also fails to give any
def erence, whatsoever, to the facts found by the circuit court,
the trier of fact in this case. The statute is clearly
unconstitutional as applied to Fisher.

I

175 The nmgjority in this case once again ignores the clear
and explicit |anguage of Article I, Section 25 of the Wsconsin
Constitution, fails to strike down Wsconsin' s overbroad and

very restrictive conceal ed weapon statute, and instead continues

to judicially re-wite it, in order to attenpt to cure its
constitutional defects. | would hold that Ws. Stat. 8§ 941.23
is unconstitutional in light of the constitutional amendnment

adopted overwhelm ngly by Wsconsin citizens, both as applied
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here, and on its face given the broad |anguage of Article I,

Section 25.%° Therefore, | respectfully dissent.

10 As stated in ny Handan concurrence/dissent, | would del ay
the holding for a reasonable period of tinme to allow tinme for
the Wsconsin Legislature and the Governor to act. See DOC v.

Kliesnmet, 211 Ws. 2d 254, 267, 564 N.W2d 742 (1997) (del aying,
for one year, the effective date of this court's decision
l[imting the authority of the Wsconsin Departnent of
Corrections to house inmates in county jails over sheriffs'
obj ections).
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176 | am authorized to state that Justices JON P. WLCOX
and PATI ENCE DRAKE ROGGENSACK join that portion of this dissent
that concludes that Ws. Stat. 8 941.23 is unconstitutional as

appl i ed.

See also Holytz v. MIwaukee, 17 Ws. 2d 26, 115 N.W2d 618
(1962) (del aying for 40 days the effective date of this court's
deci sion abrogating the doctrine of governnental tort imunity,
while carefully analyzing the rights of the state in |ight of
the Wsconsin Constitution); Pascucci v. Vagott, 362 A 2d 566
(NJ 1976)(delaying for 60 days the effective date of its
decision invalidating a general assistance benefit schedule);
Hel l erstein v. Assessor of Town of Islip, 332 NE 2d 279, 287
(NY 1975)(delaying for 18 nonths the effective date of its
decision invalidating real estate assessnent technique); Bond v.
Burrows, 690 P.2d 1168 (Wash. 1984) (delaying for 15 days the
effective date of its decision invalidating a sales tax
differential between counties).
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